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NORTH  CAROLINA'S  NEW  MUNICIPAL  ELECTIONS  LAW  : 
EFFECT  ON  SCHOOL  ELECTIONS 


The  1971  General  Assembly  added  a  new  sub- 
chapter to  the  election  laws  (G.S.  163-272  through 
-304),  referred  to  here  as  the  new  municipal  elections 
law.  Although  the  act  is  concerned  primarily  with 
municipalities,  it  makes  some  substantial  changes  in 
school  election  procedures.  This  memorandum  at- 
tempts to  answer  some  of  the  questions  that  school 
boards  may  have  about  the  new  law. 

1.  How  does  the  new  municipal  elections  law 
affect  school  elections?  The  only  specific  reference 
to  school  administrative  units  in  the  new  act  is  in 
OS.  163-284.1,  which  provides  that  "[a]ll  elections 
held  in  and  for  a  sanitary  district,  fire  district  or 
other  special  district,  including  school  administrative 
units,  shall  be  conducted  by  the  county  board  of 
elections  notwithstanding  the  fact  that  the  taxes  of 
the  special  district  may  be  levied  by  a  city."  (Em- 
phasis added.)  This  section  makes  two  major  changes 
in  school  election  procedures: 

(a)  The  county  board  of  elections  must  conduct, 
canvass,  and  certify  all  school  elections  now  con- 
ducted by  city  governing  boards  or  other  government 
bodies.  1  Existing  law,  either  special-act  or  general, 
that  provides  differently  is  repealed  when  the  pro- 
visions of  the  new  municipal  elections  law  take 
effect.  The  election  of  members  to  the  county  boards 
of  education  is  already  conducted  by  the  county 
boards  of  elections  as  provided  in  G.S.  115-20. 

(b)  The  county  board  of  elections  replaces  the 
county  board  of  commissioners  as  the  body  respon- 
sible for  conducting,  canvassing,  and  certifying  the 
special  school  elections  provided  for  in  G.S.  115-116 
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et  seq.^  The  authority  for  calling  these  special 
elections  is  not  changed. 

These  two  changes  are  clear  and  accomplish  the 
two  major  purposes  of  the  act.  First,  only  one  regis- 
tration will  be  necessary  to  be  eligible  to  vote  in 
local,  state,  and  national  elections.  Second,  the 
conduct,  canvassing,  and  certification  of  almost  all 
elections  will  be  under  the  control  of  the  county 
boards  of  elections. 

2.  What  is  the  effective  date  of  the  new  municipal 
elections  law?  Our  opinion  is  that  G.S.  163-284.1 
became  effective  on  ratification,  July  12,  1971, 
although  it  can  be  argued  that  the  effective  date  can 
be  delayed  until  January,  1973. 

The  argument  for  the  delayed  date  stems  from 
G.S.  163-284,  the  principal  section  shifting  the 
responsibility  for  conducting  elections  to  the  county 
boards  of  elections.  G.S.  163-284  does  not  take  effect 
until  the  municipality  or  special  district  delivers  its 
registration  books  to  the  county  board  of  elections. 
The  municipality  or  special  district  is  given  until 
January  31,  1973,  to  do  so.  This  delaying  provision, 
inserted  to  ease  the  transition  from  local  to  county 
control,  might  be  read  into  G.S.  163-284.1  for  two 
reasons.  First,  "special  districts"  are  covered 
within  the  language  of  G.S.  163-284.  Second,  the  need 
to  ease  the  transition  is  present  in  cases  covered  by 
G.S.  163-284.1  as  well  as  in  those  covered  by  G.S. 
IC  3-284. 

Nevertheless,  we  conclude  that  the  absence  of  a 
delaying  provision  in  G.S.  163-284.1  is  the  overriding 
consideration  and  that  the  section  is  effective  from 
July   12,   1971.  In  either  case,  to  avoid  confusion  a 
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school  unit  should  request  its  county  board  of  elec- 
tions to  conduct  all  future  elections.  The  State 
Board  of  Elections  encourages  all  units  to  effect  an 
early  transition. 

3.  Does  the  new  municipal  elections  law  change 
any  other  school  election  procedures?  The  new 
municipal  elections  law  may  have  even  broader 
implications  for  school  elections  than  those  already 
noted.  In  several  places  the  act  expressly  applies 
its  provisions  to  elections  conducted  in  and  for 
"special  districts,"  a  term  that  is  not  defined  in 
the  act.  It  may  refer  only  to  such  special  districts  as 
sanitary  and  fire  districts  or  it  might  be  read  more 
broadly  to  include  county  and  city  school  adminis- 
trative units.  For  several  reasons  the  term  should  not 
be  interpreted  to  include  school  administrative  units. 

First,  the  only  explicit  incorporation  of  school 
units  into  special  districts  is  in  G.S.  163-284.1. 
Since  this  is  not  the  first  section  in  which  the  term 
"special  districts"  appears,  presumably  the  General 
Assembly  meant  to  include  school  units  in  that 
section  only. 

Second,  it  is  fundamental  that  school  adminis- 
trative units  are  not  local  governmental  units.  They 
are  state  agencies.  This  act,  on  the  other  hand,  is 
concerned  with  local  government  matters  except  for 
the  one  reference  to  school  units  in  G.S.  163-284. 1. 

Third,  excluding  school  units  from  the  term 
"special  districts"  seems  correct  because  of  the 
disruption  to  existing  school  procedures  that  in- 
cluding them  would  create.  For  example,  if  "special 
district"  includes  school  units,  a  major  problem 
arises  in  the  transition  from  incumbents  to  school 
board  members  elected  under  the  new  act.  Most 
school  board  incumbents  fill  terms  that  run  between 
even  years  (under  G.S.  115-19  and  various  local 
acts),  and  the  new  act  sets  terms  between  odd  years 
(G.S.  163-279).  Thus  the  ends  of  the  old  terms  would 
not  coincide  with  the  beginnings  of  the  new  ones.  If 
the  General  Assembly  had  intended  such  an  effect  on 
school  election  procedures,  it  would  have  expressed 
its  wishes  clearly.  ^ 


"'Certain  provisions  of  the  new  municipal  elections  law 
indicate  that  the  General  Assembly  intended  a  narrow  interpreta- 
tion. The  General  Assembly  realized  that  the  new  act  would 
create  transition  problems  between  Incumbents  and  newly  elected 
members  for  cities;  it  resolved  them  in  sections  2  and  3  of  the  act. 
However,  those  sections  apply  only  to  city  officers.  Since  the 
General  Assembly  made  no  similar  attempt  to  resolve  the  transi- 
tion problems  that  would  confront  school  units,  it  probably  did  not 
intend  the  broad  interpretation  of  "special  districts."  The 
construction  of  G.S.  163-290  supports  this  view  of  legislative 
intent.  That  section  requires  each  "special  district"  to  operate 
under  one  of  four  methods  for  nominating  candidates  and  deter- 
mining the  results  of  its  elections.  G.S.  163-290(b).  however, 
leaves  the  choice  of  method  to  the  municipal  governing  board. 
Giving  the  choice  of  method  to  the  municipal  governing  board  is  at 
odds  with  the  usual  conception  of  public  education  as  a  separately 
administered  function;  the  confusion  is  compounded  where  the 
school  unit  and  municipality  are  not  coterminus. 


The  North  Carolina  Attorney  General  and  the 
Executive  Secretary  of  the  State  Board  of  Elections 
agree  that  a  narrow  interpretation  of  the  term  "special 
districts"  to  exclude  school  districts  is  the  correct 
interpretation.  Thus  they  construe  the  act  not  to  alter 
the  method  of  school  elections  and  the  terms  of  office 
of  the  members  of  boards  of  education.  Terms  of 
office  remain  the  same  and  the  dates  on  which  such 
elections  are  conducted  remain  unchanged.  This 
interpretation  of  "special  districts"  will  avoid 
substantial  disruption. 

Summary.  At  a  minimum  the  new  municipal  elec- 
tions law  changes  school  elections  by  requiring  all 
school  unit  elections  to  be  conducted,  canvassed,  and 
certified  by  the  county  boards  of  elections.  Pro- 
visions of  local  acts  and  general  laws  that  provide 
otherwise  are  repealed.  The  responsibility  is  shifted 
to  the  county  boards  either  immediately  or  as  soon  as 
the  registration  books  can  be  transferred  to  the 
elections  board.  In  either  case,  school  units  should 
contact  their  county  boards  of  elections  immediately 
to  begin  the  transition. 

-John  W.  McLamb,  Jr. 
Robert  E.  Phay 

NOLPE  SURVEY  OF  THE 
TEACHING  OF  SCHOOL  LAW 

This  past  summer  I  conducted  a  survey  for  NOLPE 
(National  Organization  on  Legal  Problems  of  Educa- 
tion) to  determine  how  many  law  schools  and  schools 
of  education  offering  graduate  work  taught  a  course 
in  school  law.  (School  law  was  defined  as  a  course 
on  the  legal  problems  of  the  public  schools  or  institu- 
tions of  higher  education.)  Perhaps  the  findings  of  the 
survey  will  interest  you. 

The  survey  sought  four  basic  types  of  information. 
First,  how  many  law  schools  and  schools  of  educa- 
tion, by  name,  were  offering  a  course  in  school  law. 
Second,  what  schools  had  offered  such  a  course  but 
had  since  discontinued  it.  Third,  where  courses  were 
being  taught,  how  long  had  they  been  offered.  Fourth, 
what  schools  that  were  not  now  offering  school  law, 
planned  to  do  so  in  the  future.  The  results,  which  are 
summarized  below,  show  that  school  law  increasingly 
is  being  taught  in  both  schools  of  education  and 
schools  of  law.  It  soon  wiU  be  taught  in  over  90  per 
cent  of.  the  schools  of  education  offering  graduate- 
level  work  and  in  half  of  the  law  schools  surveyed. 

Schools  of  Education.  Of  267  schools  of  education 
that  received  questionnaires,  220  responded;  of  these, 
191  or  85  per  cent  indicated  that  they  are  now  teach- 
ing a  course  in  school  law,  defined  as  an  examination 
of  legal  problems  in  the  operation  of  public  schools  or 
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Summary  from  School  of  Education  Questionnaire 

(220  Responses  from  267  Schools  Surveyed) 


Ql.  Is  a  course 
education? 


school  law  taught  in  your  school  of 


191  schools       (87%) 


Q2.  If  yes,  how  long  has  it  been  taught? 
(184  responses) 


A. 

Over  50  years 

1  school 

(.5%) 

B. 

41  to  50  years 

0 

C. 

26  to  40  years 

11  schools 

(6%) 

D. 

11  to  25  years 

78  schools 

(42.5%) 

E. 

6  to  10  years 

50  schools 

(27%) 

F. 

1  to    5  years 

37  schools 

(20%) 

G. 

Many  years 

7  schools 

(4%) 

Q3.  If  no,  has  it  been  taught  in  the  past? 

Yes  10  schools       (4.5%) 

Q4.  If  no,  do  you  plan  to  offer  it  in  the  future? 


A.  Yes 

B.  Perhaps 


5  schools       (2.3%) 
5  schools       (2.3%) 


State  University,  Notre  Dame  University,  Chase 
College  of  Law,  Georgetown  University,  and  the 
University  of  Santa  Clara.  Nine  institutions  that  do 
not  now  offer  school  law  indicate  that  they  plan  to  do 
so,  and  seven  others  indicate  that  they  may  add  such 
a  course.  Thus  a  total  of  14.4  per  cent  report  they 
will  or  may  add  school  law  to  their  curricula. 

Six  schools  report  that  although  they  do  not  offer  a 
course  called  "school  law,"  the  legal  aspects  of 
public  schools  are  covered  in  other  courses.  Re- 
spondents identified  these  courses  as  urban-poverty 
law,  law  and  social  change,  welfare  law,  and  the 
more  traditional  courses  of  constitutional  law  and 
municipal  corporations. 

It  is  significant  that  law  schools  have  only 
recently  added  school  law  to  their  curricula.  The  Yale 
Law  School  apparently  added  the  first  such  course 
five  years  ago.  Yale  also  has  the  largest  number  of 
school  law  offerings-four.  Most  schools  of  law  that 
now  offer  school  law,  however,  have  added  it  to  the 
curriculum  in  the  last  two  years.  The  data  concerning 
schools  of  law  are  summarized  in  Table  II. 


institutions  of  higher  education.  This  reflects  an 
increase  in  offerings  of  40  per  cent  during  the  last 
ten  years.  Twenty-nine  schools  of  education  reported 
that  they  did  not  now  teach  school  law,  but  five  said 
that  they  plan  to  add  it  and  five  others  said  that  they 
might  add  such  a  course.  Ten  schools  reported  that 
they  had  formerly  offered  school  law  but  no  longer  do 
so. 

The  length  of  time  that  those  institutions  now 
teaching  school  law  have  offered  it  is  shown  in  Table 
I.  (It  is  interesting  to  note  that  the  University  of 
Nevada  has  been  teaching  school  law  since  1891. 
That  school  reports  that  the  Nevada  statutes  require 
school  law  to  be  taught  to  undergraduates.)  The  data 
concerning  schools  of  education  are  summarized  in 
Table  I. 

Schools  of  Law.  Of  the  111  law  schools  that 
responded,  31-or  28  per  cent-indicated  that  they  now 
teach  a  course  in  school  law.  None  of  the  31  indicate 
that  they  plan  to  discontinue  their  courses.  Some 
schools,  like  the  University  of  Michigan,  planned 
considerable  increases  in  school  law  offerings  in  the 
near  future.  Only  three  schools  of  law  have  taught  a 
course  in  school  law  but  do  not  now  teach  it.  They 
are  Boston  College,  Capital  University,  and  Emory 
University. 

The  31  schools  that  are  now  teaching  school  law 
include  five  that  have  added  it  this  year;   Arizona 


Summary  from  Law  School  Questionnaire 

(111  Responses  from  145  Schools  Surveyed) 

Ql.    Is  a  course  in  school  law  offered  in  your  law  school? 

A.  Yes  31  schools    (28%) 

B.  Law  professor  teaches  a  course  that  is   primarily 
for  school  of  education  but  open  to  law  students. 

2  schools    (1.8%) 

C.  School  law  issues  considered  in  another  course. 

6  schools    (5.4%) 
Q2.    If  yes,  how  long  has  it  been  taught? 


A. 

Will  begin  in 

■71  or  -72 

5  schools 

B. 

1  year 

10  schools 

C. 

2  years 

8  schools 

D. 

3  years 

2  schools 

E. 

4  years 

1  school 

F. 

5  years 

1  school 

G. 

No  indication 

5  schools 

Q3.    If  no,  has  it  been  taught  in  the  past? 

Yes  3  schools    (2.7%) 

Q4.    If  no,  do  you  plan  to  offer  it  in  the  future? 


A.  Yes 

B.  Possibly 
G.    No 


9  schools  (8.1%) 
7  schools  (6.3%) 
61  schools    (55%) 


PENDING  LITIGATION  AND 
RECENT  COURT  DECISIONS 

Student  Teachers.  Moore  v.  Gaston  County  Board  of 
Education,  Civil  No.  3001,  U.S.  Federal  District 
Court  for  Western  North  Carolina  (December  1971). 
School  board  attorneys  James  B.  Garland  and 
Willis  C.  Smith  report  that  their  school  board  has 
been  sued  by  a  student  teacher  after  the  school  had 
him  removed  from  the  Gaston  County  School  System. 
The  complaint  alleges  that  the  school  removed  the 
student  teacher  after  he  had  led  a  class  discussion 
on  Middle  East  religions  during  which  he  gave  his 
personal,  moral,  and  religious  views.  School  officials 
received  complaints  that  his  statements  concerning 
his  personal  belief  about  immorality  and  books  of  the 
New  Testament  had  upset  some  of  the  students.  There 
also  were  complaints  that  the  student  teacher  used 
profanity  in  the  classroom.  The  school  asked  the 
University  of  North  Carolina  at  Charlotte  to  place 
Moore  in  another  system.  The  student  teacher  now 
alleges  violation  of  his  constitutional  rights  to  free 
speech  and  seeks  reinstatement.  I  have  since  been 
informed  that  the  plaintiff  has  moved  to  consolidate 
this  action  with  a  pending  case  against  a  Charlotte 
principal  for  not  hiring  him  because  he  had  long  hair. 

California  Case  on  Using  Local  Property  Taxes  for 

School  Purposes  -  Serrano  v.  Priest,  Cal.  8d 

487  P. 2d  1241  (1971). 

Facts.  The  California  method  of  public  school 
financing  was  recently  challenged  as  unconstitutional 
on  the  basis  that  it  violated  the  equal  protection 
clauses  of  the  California  and  federal  constitutions. 
The  trial  court  had  granted  the  state's  demurrers  to 
the  original  complaint  and  dismissed  the  action. 
Appeal  was  taken  to  the  state  supreme  court. 

The  plaintiffs  alleged  that  most  school  financing 
was  done  on  the  local  level  through  the  local  property 
tax,  which  discriminated  against  school  districts  with 
small  property  valuations.  They  argued  that  parents  of 
pupils  in  poor  districts  could  pay  a  very  high  tax  per 
$100  of  valuation  and  still  derive  for  their  children 
poorer  educational  opportunity  than  that  available  for 
children  in  rich  districts  where  tax  rates  were  lower. 
For  example  the  tax  rate  for  schools  in  Beverly 
Hills,  the  richest  district,  was  $2.38  per  $100  valua- 
tion and  the  tax  rate  in  Baldwin  Park,  the  poorest 
district,  was  $5.48  per  $100  valuation,  yet  the 
schools  in  Beverly  Hills  received  twice  the  number  of 
dollars  per  pupil,  even  despite  a  state  equalization 
contribution  to  Baldwin  Park. 

Holding.  The  court  held  that  under  the  federal  and 
California  constitutions  the  quality  of  public  educa- 
tion may  not  be  a  function  of  wealth  other  than  of  the 
state  as  a  whole.  (The  court  did  not,  dispite  frequent 


reports  by  the  press,  declare  local  property  taxes  for 
schools  to  be  unconstitutional.)  The  demurrers  were 
overruled  and  the  case  remanded  to  the  trial  court  for 
conclusive  findings  of  fact.  Although  the  case  has  not 
finally  been  settled,  the  trial  court  likely  will  find  the 
California  system  in  violation  of  the  standard  laid 
down. 

Encouraged  by  the  California  decision,  citizens  in 
over  twenty  states  have  brought  suits  to  have  school 
financing  schemes  overturned.  A  federal  district  court 
in  Minnesota,  quoting  extensively  from  Serrano,  has 
already  struck  down  the  Minnesota  financing  method 
as  violative  of  federal  equal  protection  standards.  See 
Van  Dusartz  v.  Hatfield,  40  L.W.  2228  (October  26, 
1971). 

RECENT  PUBLICATIONS 

Edward  C.  Bolmeier,  Teac/iers'  Legal  Rights  and 
Liabilities.  W.  H.  Anderson  Co.,  Cincinnati,  Ohio, 
1971.    149  pages.   $6.50. 

Professor  Bolmeier' s  latest  book  is  directed  at  the 
classroom  teacher.  It  discusses  teacher  rights  and 
liabilities  in  the  important  aspects  of  their  employ- 
ment, including  tenure,  leave  of  absence,  and  liability 
for  pupil  injuries.  It  also  discusses  the  teacher's  right 
to  teach  controversial  matters,  to  strike,  and  to 
engage  in  activities  outside  the  classroom.  Those  who 
need  to  be  better  informed  about  teachers'  legal  rights 
and  liabilities  will  find  this  book  most  helpful. 

M.  Chester  Nolte,  School  Law  in  Action.  Parker 
Publishing  Co.,  West  Nyack,  N.Y.,  1971.  $12.95. 
Dr.  Nolte,  Professor  of  Education  at  the  University  of 
Denver,  has  written  a  new  book  for  the  school  admin- 
istrator. School  Law  in  Action  analyses  101  school 
law  decisions  that  cover  the  important  school  issues 
of  the  day,  including  teacher  negotiations,  student 
unrest  and  discipline,  and  tort  liability. 

John  L.  Sanders,  "An  Analyses  of  an  Act  to 
Consolidate  the  Institutions  of  Higher  Learning  in 
North  Carolina."  Chapel  Hill:  Institute  of  Government, 
The  University  of  North  Carolina  at  Chapel  Hill,  1971. 
27  pages.  Copies  are  free  on  request.  This  is  an 
analysis  of  the  recently  enacted  legislation  (Chap. 
1244,  1971  Session  Laws)  consolidating  the  state 
institutions  of  higher  education. 


ANNOUNCEMENTS 

School  Attorneys'  Conference.   February  4-5  at 

the  Institute  of  Government.  Discussions  on  the 
impact  of  Serrano  v.  Priest  on  North  Carolina,  the 
new  tenure  law,  and  school  disruptions. 

School  Board  Members'  Conference.  May  9-10  at 
the  Institute  of  Government.  Program  and  speakers 
to  be  announced. 


